Senate

General Assembly File No. 614
Substitute Senate Bill No. 1214

January Session, 2011

Senate, April 21, 2011

The Committee on Finance, Revenue and Bonding reported
through SEN. DAILY of the 33rd Dist.,, Chairperson of the
Committee on the part of the Senate, that the substitute bill
ought to pass.

AN ACT CONCERNING REVISIONS TO THE NONRESIDENT
CONTRACTOR BOND STATUTE.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

—_

Section 1. Subdivision (7) of section 12-430 of the general statutes is

N

repealed and the following is substituted in lieu thereof (Effective
October 1, 2011):

(6]

[(7) (A) As used in this section, (i) "nonresident contractor" means a
contractor who does not maintain a regular place of business in this
state; (ii) "regular place of business" means any bona fide office,
factory, warehouse or other space in this state at which a

contractor is doing business in its own name in a regular and

O 00 N & G =

systematic manner, and which place is continuously maintained,
10 occupied, and used by the contractor in carrying on its business
11  through its employees regularly in attendance to carry on the
12 contractor's business in the contractor's own name, except that

13 '"regular place of business" does not include a place of business for a
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statutory agent for service of process, or a temporary office or
location used by the contractor only for the duration of the contract,
whether or not at the site of construction, or an office maintained,
occupied and used by a person affiliated with the contractor; (iii)
"contract price" means the total contract price, including deposits,
amounts held as retainage, costs for any change orders, or charges for
add-ons; and (iv) "person doing business with a nonresident
contractor" does not include an owner or tenant of real property used
exclusively for residential purposes and consisting of three or fewer
dwelling units, in one of which the owner or tenant resides, provided
each nonresident contractor doing business with such owner or
tenant shall be required to comply with the bond requirements under

subparagraph (F) of this subdivision.

(B) Any person doing business with a nonresident contractor and
making payments of the contract price to such nonresident contractor
shall deduct and withhold from such payments an amount of five per
cent of such payments, unless such nonresident contractor has
furnished a certificate of compliance as described in subparagraph (E)
of this subdivision. The amounts so required to be deducted and
withheld shall be paid over to the commissioner by the last day of the
month following the calendar quarter following the calendar quarter in
which the first payment to the nonresident contractor is made, and
every calendar quarter thereafter. Each such payment to the
commissioner shall be accompanied by a form prescribed by the
commissioner. The amount required to be deducted and withheld
from the nonresident contractor, when so deducted and withheld, shall
be held to be a special fund in trust for the state. No nonresident
contractor shall have any right of action against a person deducting
and withholding under this subdivision with respect to any moneys
deducted and withheld and paid over to the commissioner in

compliance with or intended compliance with this subdivision.

(C) A nonresident contractor shall request, in writing, that the
Commissioner of Revenue Services audit the records of such
contractor for a project for which amounts were deducted and
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withheld from such contractor under subparagraph (B) of this
subdivision. If such request is not made within three years after the
date the final payment of such amounts was made to the
commissioner, such contractor waives the right to request such audit
and claim a refund of such amounts. The commissioner shall, after
receipt of such request, conduct an audit and issue to the nonresident
contractor a certificate of no tax due or a certificate of tax due from
the nonresident contractor. Not later than ninety days after the
issuance of a certificate of no tax due, the commissioner shall
return to the nonresident contractor the amounts deducted and
withheld from such contractor and paid over to the commissioner.
Upon issuance of a certificate of taxes due, the commissioner may
return to the nonresident contractor the amount by which the
amounts deducted and withheld and paid over to the
commissioner under subparagraph (B) of this subdivision exceed
the amount of taxes set forth in the certificate, together with the

interest and penalties then assessed.

(D) When a person doing business with the nonresident contractor
pays over to the Commissioner of Revenue Services amounts deducted
and withheld pursuant to subparagraph (B) of this subdivision, such
person shall not be liable for any claim of the nonresident contractor
for such amounts or for any claim of the commissioner for any taxes
of the nonresident contractor arising from the activities of the
nonresident contractor on the project for which the amounts were
paid over. Such payment shall not relieve the person doing business
with the nonresident contractor of such person's liability for use

taxes due on purchases of services from such nonresident contractor.

(E) When a nonresident contractor enters into a contract with the
state, said contractor shall provide the Labor Department with
evidence demonstrating compliance with the provisions of chapters
567 and 568, the prevailing wage requirements of chapter 557 and any
other provisions of the general statutes related to conditions of
employment.

sSB1214 / File No. 614 3
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(F) Not later than one hundred twenty days after the
commencement of the contract, or thirty days after the completion of
the contract, whichever is earlier, a nonresident contractor may (i)
furnish a guarantee bond in a sum equivalent to five per cent of the
contract price, or (ii) deposit with the commissioner a cash bond in a
sum equal to five per cent of the contract price, in lieu of the
requirements contained in subparagraph (B) of this subdivision. The
commissioner may accept such bond on such terms and conditions as
the commissioner may require, and upon acceptance of such bond,
shall issue a certificate of compliance to the contractor. The provisions
of subparagraph (C) of this subdivision shall apply to such bond, upon
completion of the contract, in the same manner as such provisions
apply to amounts paid over under subparagraph (B) of this
subdivision.

(G) Upon the furnishing of a certificate of compliance by the
nonresident contractor to the person doing business with a
nonresident contractor, such person shall not be liable for any claim of
the commissioner for any taxes of the nonresident contractor arising
from the activities of such contractor on the project for which the bond
was provided. Such certificate of compliance shall not relieve the
person doing business with the nonresident contractor of such person's
liability for use taxes due on purchases of services from such
nonresident contractor.

(H) If any person doing business with a nonresident contractor fails
to deduct and withhold and pay over to the commissioner amounts
under subparagraph (B) of this subdivision, or fails to obtain a
certificate of compliance from the nonresident contractor pursuant to
subparagraph (G) of this subdivision, such person shall be personally
liable for payment of any taxes of the nonresident contractor arising
from the activities of such contractor on the project for which such

amounts or certificate were required.]

(7) (A) As used in this subdivision:

(i) "Nonresident contractor" means a contractor or subcontractor

sSB1214 / File No. 614 4
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who does not maintain a regular place of business in this state;

(i) "Resident contractor" means a contractor or subcontractor who

maintains a regular place of business in this state;

(iii) "Verified contractor" means a nonresident contractor or

subcontractor who (I) is registered for all applicable taxes with the

department, (II) has filed all required tax returns with the department,

(IT11) has no outstanding tax liabilities to the department, and (IV) is

treated as a verified contractor by the commissioner pursuant to

subparagraph (H) of this subdivision and whose status as such is

verified by the commissioner pursuant to subparagraph (I) of this

subdivision;

(iv) "Unverified contractor" means a nonresident contractor or

subcontractor who is not a verified contractor;

(v) "Subcontractor" means a person who is engaged in contracting

real property work and who contracts with a prime or general

contractor to perform all or any part of the contract of the prime or

general contractor, or who contracts with a subcontractor who has

contracted to perform any part of the contract entered into by the

prime or general contractor;

(vi) "Prime or general contractor" includes (I) any person who

contracts with the owner, lessee or other person having authority to

enter into a contract involving the premises or property that is the

subject matter of the contract, to perform services or furnish materials,

or both, for the construction, alteration or improvement of any real

property or project, or (II) any person who owns or leases real estate

for the purpose of developing the real estate other than for his or her

own occupancy, and who, in the development of the real estate,

contracts, alters or makes improvements on it;

(vii) "Regular place of business" means any bona fide office, factory,

warehouse or other space in this state at which a contractor is doing

business in its own name in a regular and systematic manner, and

sSB1214 / File No. 614 5
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which place is continuously maintained, occupied and used by the

contractor in carrying on its business through its emplovees regularly

in attendance to carry on the contractor's business in the contractor's

own name, except that "regular place of business" does not include a

place of business for a statutory agent for service of process, or a

temporary office or location used by the contractor only for the

duration of the contract, whether or not at the site of construction, or

an office maintained, occupied and used by a person affiliated with the

contractor;

(viii) "Contract price" means the total contract price, including

deposits, amounts held as retainage, costs for any change orders or

charges for add-ons;

(ix) "Person doing business with an unverified contractor" does not

include an owner or tenant of real property used exclusively for

residential purposes and consisting of three or fewer dwelling units, in

one of which the owner or tenant resides;

(x) "Commissioner" means the Commissioner of Revenue Services;

(xi) "Department" means the Department of Revenue Services; and

(xii) "Certificate of compliance" means a certificate issued to an

unverified subcontractor by the commissioner, exonerating such

subcontractor from sales or use taxes owed by such subcontractor

under this chapter and any income tax withholding owed by such

subcontractor pursuant to chapter 229, but only to the extent that such

taxes arise from the activities of such subcontractor on the project for

which such certificate was required.

(B) Any person doing business with a prime or general contractor

who is an unverified contractor shall obtain proof that such contractor

has posted with the commissioner a good and valid bond with a surety

company authorized to do business in this state in an amount equal to

five per cent of the contract price, to secure the payment of any sums

due under this chapter either from such contractor or from any

sSB1214 / File No. 614 6
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subcontractor who enters into a contract with such contractor or any

subcontractor thereto to perform anv part of the contract entered into

by such contractor or subcontractor thereto.

(C) (i) Every prime or general contractor who is an unverified

contractor shall post with the commissioner a good and valid bond

with a surety company authorized to do business in this state in an

amount equal to five per cent of the contract price, to secure the

payvment of any sums due under this chapter either from such

contractor or from any subcontractor who enters into a contract with

such contractor to perform any part of the contract entered into by

such contractor. The commissioner shall release such contractor from

its obligations under such bond if it has been established, to the

commissioner's satisfaction, that such contractor has met the

requirements of either clause (ii) or (iii) of this subparagraph.

(ii) If a prime or general contractor who is an unverified contractor

establishes, to the satisfaction of the commissioner by submitting such

documentation, including any forms prescribed by the commissioner,

as the commissioner deems necessary, that such contractor has paid all

of the taxes that it owes in connection with the contract and that its

subcontractors who are unverified contractors have paid all of the

taxes that they owe in connection with the contract, the commissioner

shall release such contractor from its obligations under the bond.

(iii) (I) If a prime or general contractor who is an unverified

contractor establishes, to the satisfaction of the commissioner by

submitting such documentation, including any forms prescribed by the

commissioner, as the commissioner deems necessary, that such

contractor has paid all of the taxes that it owes in connection with the

contract, has held back an amount equal to five per cent of the

pavments being made by such contractor in connection with the

contract to its subcontractors who are unverified contractors, and has

complied with the provisions of either subclause (V) or (VI) of this

clause, as the case may be, the commissioner shall release such

contractor from its obligations under the bond.

sSB1214 / File No. 614 7
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(II) Every prime or general contractor who is an unverified

contractor and doing business with a subcontractor who is an

unverified contractor shall hold back an amount equal to five per cent

of such payments otherwise required to be made to such subcontractor

until such subcontractor furnishes such contractor with a certificate of

compliance, as described in this clause, authorizing the full or partial

release of the amount held back from such payments to such

subcontractor. Such contractor shall provide written notice of the

requirement to hold back to each subcontractor who is an unverified

contractor not later than the time of commencement of work under the

contract by such subcontractor.

(ITIT) The amount required to be held back from a subcontractor who

is an unverified contractor, when so held back, shall be held to be a

special fund in trust for the state. No such subcontractor shall have any

right of action against a prime or general contractor holding back

under this clause with respect to any amount held back in compliance

with or intended compliance with this clause.

(IV) Any subcontractor who is an unverified contractor shall, upon

the completion of its work under the contract, request the

commissioner, in writing, for the issuance of a certificate of compliance

to such subcontractor. Such subcontractor shall submit, with such

request, such documentation, including any forms prescribed by the

commissioner, as the commissioner deems necessary. The

commissioner shall, after receipt of such request and such required

documentation, review the documentation in the context of generally

accepted construction industry cost guidelines for the scope and type

of construction project. Not later than one hundred twenty days after

the receipt by the commissioner of the required documentation, the

commissioner shall either issue a certificate of compliance authorizing

the full or partial release of an amount held back from payments being

made to such subcontractor, or shall be deemed to have issued such

certificate.

(V) If the commissioner issues a certificate of compliance

sSB1214 / File No. 614 8
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authorizing a full release of the amount held back from a subcontractor

who is an unverified contractor, the prime or general contractor

holding back such amount shall pay over such amount to such

subcontractor. Such contractor shall not be liable for any claim of the

commissioner for any taxes of such subcontractor arising from the

activities of such subcontractor on the project.

(V) If the commissioner issues a certificate of compliance

authorizing a partial release of the amount held back from a

subcontractor who is an unverified contractor, the prime or general

contractor holding back such amount shall pay over the released

amount to such subcontractor and shall pay over the unreleased

amount to the commissioner. When such contractor pays over to the

commissioner an amount held back in accordance with this subclause,

such contractor shall not be liable for anv claim of such subcontractor

for such amount or for any claim of the commissioner for any taxes of

such subcontractor arising from the activities of such subcontractor on

the project for which the amount was paid over. If the amount that

such contractor is required to pay over to the commissioner is not paid

over on or before the thirtieth day after the date of mailing of such

certificate of compliance, such contractor shall be liable for a penalty

equal to ten per cent of such amount. The amount that such contractor

is required to pay over to the commissioner, and the penalty thereon,

may be collected under the provisions of section 12-35.

(VII) The commissioner shall treat the issuance to a subcontractor

who is an unverified contractor of a certificate of compliance

authorizing a partial release of an amount held back in the same

manner as the issuance to such subcontractor of a notice of assessment
under section 12-415.

(VIII) The issuance to a subcontractor who is an unverified

contractor of a certificate of compliance shall not preclude the

commissioner, in the exercise of the commissioner's authority under

this chapter, from examining the tax returns and books and records of

such subcontractor and, if appropriate and other than in connection

sSB1214 / File No. 614 9
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with the project for which the certificate of compliance was issued,

from making an assessment against such subcontractor.

(D) (i) Every prime or general contractor who is either a resident

contractor or a verified contractor and doing business with a

subcontractor who is an unverified contractor shall hold back an

amount equal to five per cent of such payments otherwise required to

be made to such subcontractor until such subcontractor furnishes such

contractor with a certificate of compliance, as described in this

subparagraph, authorizing the full or partial release of the amount

held back from such payments to such subcontractor. Such contractor

shall provide written notice of the requirement to hold back to each

subcontractor who is an unverified contractor not later than the time of

commencement of work under the contract by such subcontractor.

(i1) The amount required to be held back from a subcontractor who

is an unverified contractor, when so held back, shall be held to be a

special fund in trust for the state. No such subcontractor shall have any

right of action against a prime or general contractor holding back

under this subparagraph with respect to any amount held back in

compliance with or intended compliance with this subparagraph.

(iii) A subcontractor who is an unverified contractor shall, upon the

completion of its work under the contract, request the commissioner,

in writing, for the issuance of a certificate of compliance to such

subcontractor. Such subcontractor shall submit, with such request,

such documentation, including any forms prescribed by the

commissioner, as the commissioner deems necessary. The

commissioner shall, after receipt of such request and such required

documentation, review the documentation in the context of generally

accepted construction industry cost guidelines for the scope and type

of construction project. Not later than one hundred twenty days after

the receipt by the commissioner of the required documentation, the

commissioner shall either issue a certificate of compliance authorizing

the full or partial release of an amount held back from payments being

made to such subcontractor or shall be deemed to have issued such

sSB1214 / File No. 614 10
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certificate.

(iv) If the commissioner issues a certificate of compliance

authorizing a full release of the amount held back from a subcontractor

who is an unverified contractor, the prime or general contractor

holding back such amount shall pay over such amount to such

subcontractor. Such contractor shall not be liable for any claim of the

commissioner for any taxes of such subcontractor arising from the

activities of such subcontractor on the project.

(v) If the commissioner issues a certificate of compliance authorizing

a partial release of the amount held back from a subcontractor who is

an unverified contractor, the prime or general contractor holding back

such amount shall pay over the released amount to such subcontractor

and shall pay over the unreleased amount to the commissioner. When

such contractor pays over to the commissioner an amount held back in

accordance with this clause, such contractor shall not be liable for any

claim of such subcontractor for such amount or for any claim of the

commissioner for any taxes of such subcontractor arising from the

activities of such subcontractor on the project for which the amount

was paid over. If the amount that such contractor is required to pay

over to the commissioner is not paid over on or before the thirtieth day

after the date of mailing of such certificate of compliance, such

contractor shall be liable for a penalty equal to ten per cent of such

amount. The amount that such contractor is required to pay over to the

commissioner, and the penalty thereon, may be collected under the

provisions of section 12-35.

(vi) The commissioner shall treat the issuance to a subcontractor

who is an unverified contractor of a certificate of compliance

authorizing a partial release of an amount held back in the same

manner as the issuance to such subcontractor of a notice of assessment
under section 12-415.

(vii) The issuance to a subcontractor who is an unverified contractor

of a certificate of compliance shall not preclude the commissioner, in

the exercise of the commissioner's authority under this chapter, from

sSB1214 / File No. 614 11
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examining the tax returns and books and records of such subcontractor

and, if appropriate and other than in connection with the project for

which the certificate of compliance was issued, from making an

assessment against such subcontractor.

(E) When a nonresident contractor enters into a contract with the

state, such contractor shall provide the Labor Department with

evidence demonstrating compliance with the provisions of chapters

567 and 568, the prevailing wage requirements of chapter 557 and any

other provisions of the general statutes related to conditions of

employment.

(F) (1) If any person doing business with an unverified prime or

general contractor fails to comply with the provisions of this

subdivision, such person shall, except as otherwise provided by clause

(i1) of this subparagraph, be personally liable for payment of any taxes

of the unverified contractor arising from the activities of such

contractor on the project. For purposes of this clause, "taxes of the

unverified contractor" means any sales or use taxes owed by the

unverified contractor under this chapter and any income tax

withholding owed by the unverified contractor pursuant to chapter
229.

(i1) Except as otherwise provided in clause (iii) of this subparagraph,

the personal liability of any person doing business with an unverified

prime or general contractor for payment of any taxes of such

unverified contractor arising from the activities of such contractor on

the project shall not exceed an amount equal to five per cent of the

contract price required to be paid to such unverified contractor.

(iii) Notwithstanding the provisions of clause (ii) of this

subparagraph, any person doing business with an unverified prime or

general contractor shall, in addition to such person's personal liability

under clause (ii) of this subparagraph, remain liable for use taxes due

on purchases of services from such unverified contractor in connection

with the project.

sSB1214 / File No. 614 12
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(G) The provisions of this subdivision shall not apply to any

contract in which the contract price for the entire project is less than

two hundred fifty thousand dollars.

(H) (i) The commissioner shall treat as a verified contractor or

subcontractor every nonresident contractor or subcontractor who (I)

has been registered for all applicable taxes with the department for at

least three vyears preceding the contract; and (II) has filed all required

tax returns with the department and has no outstanding tax liabilities

to the department.

(i) The commissioner shall treat as a verified contractor or

subcontractor every nonresident contractor or subcontractor not

otherwise eligible to be treated as a verified contractor or

subcontractor pursuant to clause (i) of this subparagraph who () is

registered for all applicable taxes with the department; (II) has filed all

required tax returns with the department and has no outstanding tax

liabilities to the department; and (III) posts with the commissioner a

good and valid bond with a surety company authorized to do business

in this state in an amount determined by the commissioner, as

provided in subdivision (1) of this section.

() Notwithstanding the provisions of section 12-15, the

commissioner shall, upon request, verify whether or not a nonresident

contractor or subcontractor is a verified contractor.

() Notwithstanding the provisions of section 12-15, the

commissioner shall, upon request, disclose to a person doing business

with a subcontractor who is an unverified contractor and otherwise

required by this subdivision to hold back an amount from payments

being made to such subcontractor, whether a certificate of compliance

has been requested by, or issued to, such subcontractor by the

commissioner, and the commissioner may disclose a copy of such

certificate to such person doing business with such subcontractor.

(K) Notwithstanding the provisions of section 12-15, the

commissioner shall, upon request, disclose to a person doing business

sSB1214 / File No. 614 13
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with a prime or general contractor who is an unverified contractor

whether a good and valid bond with a surety company authorized to

do business in this state has been posted with the commissioner by

such prime or general contractor.

(L) Notwithstanding the provisions of section 12-15, the

commissioner shall, upon request, verify whether or not any contractor

or subcontractor is a resident contractor.

This act shall take effect as follows and shall amend the following
sections:

Section1 | October 1, 2011 | 12-430(7)

FIN Joint Favorable Subst.

sSB1214 / File No. 614 14
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The following Fiscal Impact Statement and Bill Analysis are prepared for the benefit of the members
of the General Assembly, solely for purposes of information, summarization and explanation and do
not represent the intent of the General Assembly or either chamber thereof for any purpose. In
general, fiscal impacts are based upon a variety of informational sources, including the analyst’s
professional knowledge. Whenever applicable, agency data is consulted as part of the analysis,

however final products do not necessarily reflect an assessment from any specific department.

—
OFA Fiscal Note

State Impact: None
Municipal Impact: None

Explanation

The bill, which streamlines the treatment of nonresident contractors
with regard to the Department of Revenue Services in certain
circumstances, does not result in any fiscal impact to the state or

municipalities.

The Out Years

State Impact: None

Municipal Impact: None

sSB1214 / File No. 614 15
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OLR Bill Analysis
sSB 1214

AN ACT CONCERNING REVISIONS TO THE NONRESIDENT
CONTRACTOR BOND STATUTE.

SUMMARY:

To secure payment of Connecticut taxes in connection with a
nonresident contractor’s in-state activities, current law requires a
person doing business with a nonresident contractor to either (1) hold
back and deposit with the Department of Revenue Services (DRS) 5%
of the contract price or (2) obtain proof from the contractor that it has

posted a bond for the equivalent amount with DRS.

This bill revamps these tax security requirements to, among other
things:

1. require DRS, upon request, to verify whether nonresident
contractors and subcontractors are registered with DRS for tax
purposes, have filed all required tax returns, and, if required,
have posted a bond with DRS;

2. impose the bond requirement only on nonresident general or
prime contractors, and the hold-back requirement only on

nonresident subcontractors, who are not so verified by DRS;

3. require general contractors, rather than customers, to hold back

funds from their unverified subcontractors; and

4. require customers contracting with unverified general or prime
contractors to obtain proof that the contractor has posted the

required bond.

Current law makes anyone who does business with a nonresident

contractor without complying with the security requirements

sSB1214 / File No. 614 16
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personally liable for the contractor’s taxes stemming from the project.
The bill applies this liability to anyone who does business with an
unverified prime or general contractor without obtaining proof that
the contractor has posted the required bond. It also caps the customer’s
liability at 5% of the contract price. The bill specifies that the personal
liability applies to sales, use, or withholding taxes the contractor owes
that arise from its activities under the contract. As under current law,
a customer must also pay any use taxes due on purchases of services

from the unverified contractor in connection with the project.

The bill exempts contracts whose total contract price is less than
$250,000. In addition, as under current law, the tax security
requirements do not apply to a homeowner’s or tenant’s contract

involving his or her own residence with three or fewer units.

As under current law, the “contract price” covers all contract
charges, including deposits, retainage, change orders, or charges for
add-ons.

EFFECTIVE DATE: October 1, 2011

NONRESIDENT CONTRACTORS

Under the bill, as under current law, a nonresident contractor or
subcontractor is one who does not continuously maintain or occupy
any Connecticut office, factory, warehouse, or other space where it
regularly and systematically does business in its own name through
employees who are (1) in regular attendance and (2) carrying on the

contractor’s business in the contractor’s own name.

VERIFIED NONRESIDENT CONTRACTORS AND
SUBCONTRACTORS

The bill requires the DRS commissioner, upon request, to verify

whether a nonresident contractor or subcontractor:

1. has (a) been registered with DRS for all applicable taxes (sales
and use and income tax withholding) for at least three years

before it concludes a contract covered by the bill’s security
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requirements, (b) filed all required tax returns, and (c) no
outstanding tax liabilities with DRS; or

2. (a) is registered with DRS for all applicable taxes, (b) has filed
all required tax returns and has no outstanding liabilities with
DRS, and (c) has posted a valid bond with DRS in an amount
the commissioner determines up to a maximum of six times the
contractor’s average tax liability. The bond must be with a

surety company authorized to do business in Connecticut.

It requires DRS to treat contractors and subcontractors who meet
either of these two sets of conditions as “verified contractors.” Verified
contractors are not subject to the bill’s tax security requirements (see
below).

UNVERIFIED NONRESIDENT CONTRACTORS AND
SUBCONTRACTORS

Tax Security Requirements

Current law allows two alternative methods of ensuring tax security
when someone hires a nonresident contractor for a project in
Connecticut. The first is for the customer to hold back 5% of the
contract price and deposit it with DRS. The second is for the
nonresident contractor to post a bond equal to that amount with DRS.

The bill divides nonresident contractors into two categories:

1. “prime or general” contractors, who either (a) make contracts
with those who own or control real property to perform
services, furnish material, or both on construction projects
involving the property or (b) own or lease real estate to develop
for others to occupy and, in the course of development, contract,
change, or improve it, and

2. subcontractors, who contract with either prime or general
contractors or other subcontractors to perform part of the
contract work.

The bill eliminates the customer hold-back option; imposes the bond
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requirement only on unverified nonresident contractors who qualify as
general or prime contractors; and requires general or prime
contractors, rather than customers, to hold back 5% of the payment to

unverified subcontractors to provide security for tax payment.

Bond Requirement for Unverified General Contractors

The bill requires every unverified prime or general contractor that
makes a contract priced at more than $250,000 for a project in
Connecticut to post a bond with DRS equal to 5% of the contract price.
The bond is to secure payment of required taxes by both the general or

prime contractor and its subcontractors.

Hold-Back Requirements for Unverified Subcontractors

The bill requires any resident or verified or unverified nonresident
general or prime contractor that does business with an unverified
subcontractor to hold back 5% of its payments to the subcontractor
until the subcontractor furnishes a certificate of compliance from DRS
authorizing the general contractor to release all or part of the hold-
back (see below). The contractor must keep the hold-backs in a special
fund in trust for the state. The bill eliminates the requirement that
hold-backs be periodically transferred to DRS and that DRS hold the

money in a special trust fund.

General or prime contactors must give unverified subcontractors
written notice of the hold-back requirements by the time the
subcontractor begins work under the contract. As under current law,
no subcontractor may sue a general or prime contractor for holding
back payments to comply with the bill.

RELEASING BONDS AND HOLD-BACKS

Under current law, a contractor who posted a bond or whose
payments were withheld must file a written request, within three years
after the final payment to DRS, that the DRS commissioner audit its
records for the project to determine if it owes taxes. If a contractor fails
to file its request in time, it waives the right both to an audit and any
refund of excess amounts withheld or excess bond amounts. DRS must
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refund excess amounts from the bond or hold-back within 90 days

after completing its audit and issuing a certificate of no tax due.

The bill instead establishes separate procedures for releasing bond
obligations and hold-backs.

Bond Obligations

The bill requires the DRS commissioner to release an unverified
general or prime contractor from its bond obligation once the
contractor satisfies the commissioner, by submitting necessary

documentation that includes any DRS-prescribed forms, that:

1. the contractor and its unverified subcontractors have paid all
the taxes they owe in connection with the contract or

2. the contractor has (a) paid all taxes it owes in connection with
the contract, (b) held back the required 5% of its payments to
any unverified subcontractors, and (c) released the hold-backs
to a subcontractor in accordance with a DRS certificate of
compliance authorizing it to release all or part of those amounts.

Hold-Backs — Certificate of Compliance

Once an unverified subcontractor's work on the contract is
completed, the bill requires it file a written request that the DRS
commissioner issue a certificate of compliance authorizing the general
contractor to release all or part of its hold-backs. After receiving the
request and any documentation and forms he or she considers
necessary, the commissioner must review it in the context of generally
accepted construction industry cost guidelines for the project’s scope
and type. The commissioner has 120 days after receiving the required
documentation to issue a certificate allowing release of all or part of
the hold-backs. If no certificate is issued within that time, the

commissioner is deemed to have issued one.

If the certificate authorizes the general contractor to release the full
amount of the hold-back, the contractor must do so; if the certificate
authorizes partial release of part of the hold-back, the general
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contractor must pay the required amount to the subcontractor and pay
the balance to DRS. In the latter case, the contractor is liable neither to
the subcontractor for failing to pay the full amount nor to the
commissioner for failing to pay the subcontractor’s taxes arising from
the project.

The bill imposes a 10% penalty on any general contractor who fails
to pay DRS the balance of a partially released hold-back within 30 days
after DRS mails the certificate of compliance. It allows DRS to use
existing tax collection procedures to collect the required payment and
the penalty. Under the bill, DRS must treat issuance of a certificate
authorizing a partial release of hold-backs as a notice of assessment
under the sales and use tax law. That law requires the commissioner
to give written notice of the assessment, either by personal service or
by mail, at the address appearing in DRS records.

The certificate of compliance does not prevent the commissioner
from exercising his or her authority to examine an unverified
subcontractor’s tax returns, books, and records and, if appropriate,
making an assessment against the subcontractor for tax deficiencies
stemming from activities other than the project to which the certificate

of compliance applies.

DRS DISCLOSURES

In addition to allowing DRS to verify nonresident contractors and

subcontractors, the bill requires it, upon request, to:

1. disclose, to a person doing business with an unverified
subcontractor and who is consequently required to hold-back
part of the subcontractor’s payments, whether the subcontractor
has requested or been issued a certificate of compliance;

2. disclose, to a person doing business with an unverified prime or
general contractor, whether that contractor has posted the
required bond; and

3. verifty whether a contractor or subcontractor is a resident

sSB1214 / File No. 614 21



sSB1214 File No. 614

contractor.

The bill also allows the DRS commissioner to give a requestor a

copy of a subcontractor’s certificate of compliance.

COMMITTEE ACTION

Finance, Revenue and Bonding Committee

Joint Favorable Substitute
Yea 52 Nay 0 (04/07/2011)
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